will cause the heating, ventilation, and air conditioning (HVAC) system to operate at subdesign efficiency, incurring costs of increased energy use and negating the investment cost of the state of the art HVAC.
The worker asks the occupational health nurse if the employer is legally obligated by ADA to provide her "reasonable accommodation" of window retrofit.
Does mild asthma qualify as a disability under ADA? If it does, it is afforded the protection of reasonable accommodation. Is retrofit of windows a reasonable accommodation required by ADA?
ANALYSIS OF MILD ASTHMA AS AN ADA DISABILITY
The ADA provides employment protection against discrimination of persons with disabilities. The employment protection includes "terms, conditions and privileges" of employment (Anfield, 1992) . ADA requires employers to make "reasonable accommodation" in the physical workplace, job design, or equipment to allow a qualified disabled person to perform the job (Anfield, 1992) .
The precursor of the ADA employment provisions is the Rehabilitation Act of 1973. It is the intent of Congress that the case law generated to interpret the Rehabilitation Act serve to interpret ADA as well (Anfield, 1992) . Interpretation assistance is also provided by the regulations promulgated by the EEOC.
Protections under the Act are afforded to those whose impairment qualifies as a disability according to: criteria set forth in the Act; EEOC regulations; or, where Rehabilitation Act case law precedence is established. Disability is broadly defined as an impairment that substantially limits a major life activity. No list of disabilities that qualify for protection is provided (Kaminshine, 1991) .
The ADA requires that an individual's impairment and determination of disability be made on a case by case basis. While case by case considerations are tedious, it is intended to avoid erroneous categorical assumptions of a disabled individual's capacities. This assures that an individual will not be excluded from a job based on diagnosis. There may be a wide range of capacities among individuals with the same diagnosis.
However, many types and degrees of impairment do not constitute a disability. An opinion in a Rehabilitation Act case states: "Physical impairment does not automatically equate to 'handicap'..." (29 USCS S. 706) . It is possible that persons who do not qualify as disabled under the ADA may seek the protections it provides (Cross, 1992) . MAY 1994, VOL. 42, NO.5 The ADA makes it unlawful for an employer to discriminate against a qualified individual with a disability. ADA defines disability as a physical or mental condition that "substantially limits a major life activity; those with a record of such impairment; and those regarded as having such impairment" (Coleman, 1992) . In addition to the ADA definition, Coleman (1992) , in a legal review of federal and state disability discrimination provisions, lists five characteristics of a qualifying impairment: abnormal; permanent; immutable; impairs a major life activity; and significant limitation.
Asthma
Asthma is a chronic disease that impairs breathing. The National Asthma Education Program Expert Panel Report (Fitzgerald, 1992) defined asthma as a lung disease characterized by: airway obstruction that is reversible (but not completely so in some persons) either spontaneously or with treatment; airway inflammation; and increased airway hyperresponsiveness to a variety of stimuli (Fitzgerald, 1992) .
Hyperresponsiveness is caused by many stimuli or agents, including chemicals (some of which are occupational exposures), pollens, viral infections, cold air, dust, or exercise. The report states, "Approximately 2% of all asthma may be caused by exposure to specific sensitizing substances in the workplace" (Fitzgerald, 1992) . Occupationally induced asthma symptoms occur in proximity to the work exposure.
Asthma occurs in three stages of severity: mild, moderate, and severe. This analysis addresses only mild asthma. Mild asthma is defined as breathing difficulty less than twice a week and without symptoms between episodes. No activity limitations are reported for persons with mild asthma. Bronchodilators usually relieve symptoms. The report advocates treatment and education to ensure effective control of asthma (Fitzgerald, 1992) .
On rare occasions, a mild asthmatic may suffer status asthmaticus, severe asthma lasting longer than 24 hours, which may not be totally responsive to treatment (Fitzgerald, 1992) . This usually occurs after unwitting massive exposure to a causal agent.
Analysis
The mere existence or diagnosis of a physical condition is not enough to qualify as a disability. Impairment as a result of the condition determines disability. It is impairment to which the qualifying criteria are applied.
Asthma meets Coleman's criteria, in that it is "abnormal" and breathing is a "major life activ-It is in the employer's best interest for the occupational health nurse to consider the meaning ofreasonable accommodation for persons with asthma working in sealed buildings.
ity." The severity of the impairment calls to question whether mild asthma causes "significant limitation of a major life activity." The "permanent" impairment criterion is arguable. The "immutable" criterion is dependent on control of causal agents and use of medication. The analysis of permanence applies to impairment, not to existence of condition. While the physiological condition of asthma is permanent, impairment caused by mild asthma is not. This is clear in the definition: breathing difficulty less than twice a week; without symptoms between episodes; and no reported activity limitation (Fitzgerald, 1992) . One can conclude that mild asthma does not represent a permanent impairment.
The definition of mild asthma also refutes the immutable criterion. Immutable means unchanging. Actual impairment occurs intermittently and is usually of short duration. An exacerbation occurs less than twice a week, lasting minutes to hours. Temporary impairments generally are not protected in case law under the Rehabilitation Act (Coleman, 1992) .
Additionally, exacerbations can be controlled by strict environmental hygiene measures such as daily vacuuming and dusting (Fitzgerald, 1992) . This demonstrates some individual control over the exacerbating agents in the home. When an individual has some control over the condition, it is not considered "immutable" (Coleman, 1992) . Coleman (1992) also notes that a condition that is changeable by taking medication is less likely to be granted protection by the courts. One can conclude, according to definition and case precedence, that impairment from mild asthma is not immutable.
The criterion of "significant limitation" is in question for those with mild asthma. Mild asthma, as defined by the Expert Panel Report (Fitzgerald, 1992) , does not include activity limitation. Only severe asthma is defined in the report as limiting activity. Persons with mild asthma, between exacerbations, are able to function at high activity levels; in the case study, the individual was able to bicycle 30 miles (even during agricultural burning season when particulates and ozone are high).
To further the determination of disability, one may turn to law under the Rehabilitation Act. There are two cases related to respiratory health and IAQ. Though the findings may appear contradictory, the difference may represent severity of impairment as a criterion of disability.
Vickers v Veterans Administration found that a worker "unusually sensitive" to tobacco smoke was a handicapped person. The judge found that he was limited in the major life activity of the ability to work in a smoky environment (Larson, 1986) .
In GASP v Mecklenburg County, workers with ocular and mucosal irritation to workplace tobacco smoke were found not to be handicapped (Larson, 1986) . These opposing findings may be based on the severity of clinical symptoms inherent in "unusually sensitive" in the Vickers case and "irritation" in the GASP case.
Oesterling v Walters (29 USCS S. 706) is another case in which severity was pivotal in determining handicap. The court found mild to moderate severity of varicose veins did not constitute a handicapped condition. The impairment was not significant enough to prevent the claimant from performing her job.
These cases support severity as a criterion in determining significant impairment and disability and, therefore, the conclusion that mild asthma would not qualify as a disability. By contrast, severe asthma would meet the criteria. Mild asthma represents a changing impairment without "significant limitation."
ANALYSIS OF REASONABLE ACCOMMODATION FOR lAO
Reasonable accommodation legally is required only for disabled persons. However, an employer may be motivated to promote employee health for moral as well as financial reasons. As disability qualification of persons with mild asthma under the Act has yet to be challenged and decided in the courts, it is in the employer's best interest for the occupational health nurse to consider the meaning of reasonable accommodation for persons with asthma working in sealed buildings.
Investigations of health complaints related to IAQ have established that there may be many causes, which are difficult and expensive to identify. When an investigation is conducted, environmental monitoring generally reveals chemicals of very low concentrations which do not violate OSHA standards. The levels can become higher than typical outdoor air when accumulated in sealed buildings. Many times a causal agent is not identified. A NIOSH study found inadequate ven-tilation to be the most common cause of poor IAQ (Sullivan, 1992) .
Reasonable Accommodation
ADA requires employers to make accommodation to the way a job is customarily done or to the work environment to assist a qualified disabled person to perform the essential functions of the job (29 CFR Sec. 1630 .2[0] EEOC, 1991 . Two of the three categories of reasonable accommodation are pertinent to this discussion: "accommodations that enable the employer's employees with disabilities to perform the essential function of the position held or desired"; and "accommodations that enable the employer's employees with disabilities to enjoy equal benefits and privileges of employment as are enjoyed by employees without disabilities" (Sec. 1630.2[0] EEOC, 1991). This includes making facilities "usable" by disabled persons in areas that must be accessible to perform essential functions of the job.
A location reassignment to an area usable by the disabled person is a potential reasonable accommodation. But relocation must not limit, segregate, or discriminate against the disabled worker by assignment to undesirable facilities (Sec. 1630.2[0] EEOC, 1991). Relocation must allow the employee to enjoy the same benefits and privileges as those employees without disabilities.
When determining reasonable accommodation, the occupational health nurse should consult the employee and the employee's health care provider. This ensures identification of the exact limitation and the best accommodation. Including the employee in accommodation negotiations will decrease chances offuture litigation. After consultation, the employer has the final decision. Section 1630.9 states, "...the employer providing the accommodation has the ultimate discretion to choose between effective accommodations, and may choose the less expensive..."
A disabled employee is not required to accept accommodation. If a person rejects accommodation that would permit performing the essential functions ofthe job, the person will not be considered a qualified person with a disability (Sec.
1630.9[d] EEOC, 1991).
The employer is not required to provide accommodation that would mean "significant difficulty or expense in, or resulting from, the provision of the accommodation" (Sec. 1630.2[p] EEOC, 1991). If cost represents undue hardship, the employer must make a financial analysis.
The EEOC regulations identify factors to be considered in determination of undue hardship. They include overall financial resources of the facility and impact of the accommodation on the Essential functions are those which the disabled person must be able to perform with or without reasonable accommodation (Sec. 1630.2[n] EEOC, 1991). Determination of essential function will be based on: past functions of the position, number of other employees available to perform that job, the degree of expertise or skill required to perform the job, and whether the position exists solely to perform a particular function. Job descriptions, terms of any collective bargaining agreement, and employer's judgment are also factors that determine if a function is essential to the position (Sec.
1630.2[n] EEOC, 1991).
Each job should be evaluated to determine which tasks are essential. Once essential job functions are determined, future reasonable accommodation can be made quickly. This also helps line supervisors see the flexibility of job tasks.
The occupational health nurse should evaluate jobs and determine what physical capacities are required to perform an essential function. This will help determine if an applicant's physical capacity required to perform an essential function needs to be tested pre-employment or preplacement (Sec. 1630.14 EEOC, 1991).
Sec. 1630.2(0) of EEOC (1991) regulations states, "An employer.. .is not required to reallocate essential functions." However, in Ackerman v Western Electric (1988) , reassignment of essential function to another employee with the same job description was determined to be reasonable accommodation. In Ackerman, an installer with asthma had exacerbations when exposed to dust and heavy exercise while performing ironwork and cabling functions of her job. These were determined to be essential functions of installers, but they were not essential to a particular installer's job. It appears that case law would supercede the EEOC regulations to read that re-allocation of essential functions to another job description is not required.
ANALYSIS
The worker in the case study teaches at a university. Functions of her job include research, teaching, student advising, and writing. She is assigned office space among her colleagues in her MORN Journal 1994; 42(5):230-235. Determining a Qualifying Disability Under the ADA Case Study-Mild Asthma and Indoor Air Quality.
Portman, C.
Other Accommodations
Relocation of this worker to another building is an option. It could be argued that relocation of this academic out of her department would constitute a limitation or segregation. Away from her department she would not enjoy equal benefits and privileges. She would be denied the supportive and educational milieu of her colleagues. Relocation was offered, but rejected by the employee.
Reassigning the function to another employee with the same job description would be a reasonathis case, it could be argued that the only expense for the employee's preferred accommodation is the construction cost of window retrofit.
Sec. 1630.9 EEOC (1991) regulations state, "...an employer must consider allowing an individual with a disability to provide his or her own accommodation if the individual wishes to do so." The employee has already agreed to pay for the cost. If the employee pays for window retrofit, and opening the window indeed does not affect the functions of the HVAC, the employer has no expense and no claim for undue financial hardship. academic department. She attributes exacerbation of her asthma and continued respiratory infections to the air quality in her office. She seeks the particular accommodation of a window that opens.
Research, teaching, and writing functions are performed at home or in other campus buildings where the employee has no impaired respiratory experience. The advising function occurs in her office, where she experiences respiratory impairment. She experiences no respiratory impairment at home because strict hygiene measures control dust and pet dander.
The employer has attempted to accommodate IAQ to make the current facility "usable" by the worker. Adjustments to the HVAC were made to entrain a greater percent of outdoor air, but the employee felt these adjustments did not improve her respiratory health.
Undue Hardship of lAO Accommodation
The employer could argue undue hardship in that window retrofit may result in "significant expense" (Sec. 1630 .2[p] EEOC, 1991 . Even if only the office window of the employee with asthma were retrofitted, the cost would include not only the construction to open the window, but the potential increased energy use from decreasing the efficiency of the HVAC.
The HVAC responds to input from sensors located in the offices, but not every office has a sensor. A group of offices is air controlled by a sensor in only one office. For example, if the sun is shining on the sensor in one office, the HVAC will deliver cool air to all offices controlled by that sensor, even though the other office temperatures are comfortable. Likewise, if outside warm air is entrained from an open window, the HVAC will cool all offices on that sensor causing employees in other rooms on that sensor to be too cold. The effect of the accommodation on others (temperature discomfort) is also a consideration (Sec. 1630 .2[p] EEOC, 1991 . Sullivan (1992) noted that temperature is an important factor in the perceptions of health and that temperature accounts for a large number of health complaints of poor IAQ. Reduced worker productivity can occur as a result of poor IAQ. Reduced productivity and health costs should be factored into the cost of the accommodation.
The current financial status of government dependent universities and high energy costs of large campus buildings would support a claim of undue hardship, but the particulars of this case weaken it. The sensor is not located in the office of the employee with asthma. If the window were open and the door shut, the outside, warm air would not contact the sensor, and the HVAC would have no input to change air conditions. For 1.
2.

3.
A case study of a person with exacerbation of mild asthma related to indoor air quality illustrates the process of determining a qualifying disability and reasonable accommodation under the Americans With Disabilities Act.
A step by step process of determining qualifying disability and reasonable accommodation using the condition of mild asthma is presented.
Case law under the Rehabilitation Act related to respiratory conditions is used to conclude that mild asthma probably would not be found by future courts to constitute a "significant limitation" of a major life activity. Another accommodation that would make the facility usable for this worker would be to decrease the allergens in her office. Dusting and vacuuming could be done with the same frequency and thoroughness as in her home, where she has no respiratory symptoms.
If the impairment does qualify as a disability, the "not otherwise qualified" provision may apply. Since some accommodations have been made and offered by the employer, but rejected by the employee, it could be argued that the employee does not qualify as a person with a disability (Sec. 1630 .9[d] EEOC, 1991 . The employee may not be protected under the Act because of rejecting offered accommodations; she no longer meets the definition of "otherwise qualified individual with a disability."
CONCLUSION
Mild asthma does not meet the criteria for disability ofthe ADA or EEOC regulations. No case law precedent determining asthma as a qualifying handicap is found under the Rehabilitation Act. While awaiting legal challenge on this question and the ultimate decision of the courts, occupational health nurses can use this process of analysis and review of case law to make situation by situation determinations in their particular settings.
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